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TEIRTEENTH GUAM LEGISLATURE
1975 (FIRST) Regular Session

311l No. 442

As Substituted by the
Committos on Health,
Welfara & Scology

Introduced by _
BE. M., Espaidon

AN ACT TO ADD A NEW CHAPTER XVI TO TITLE X OF
THE GOVERNMENT CODE OF GUAM TO PROVIDE FOR A
MEDICAL MALPRACTICE REFORM ACT FOR GUAM AND

FOR OTHER PURPCSES.

BE IT ENACTED BY THE PEOPLE OF THE TERRITORY OF GUAM:
Section 1. A new Chapter XVI is hereby added to Title X

of the Government Code of Guam to read as follows:

"CHAPTER XVI
Medical Malpractice Reform Act of 1975
Section 9995. Title. This Act may be cited as the
'Medical Malpractice Reform Act of 1975°'.

Section 9995.1, Definitions. As used in this Chapter:
{(a) ‘'Health Professional' means any person
licensed or certified to practice the healing of arts
within the Territory of Guam, to include podiatry,

pharmacy, nursing, as dafined in Sectiocn 27000
of the Governmant Code of Guam.

{(b) 'Sealth Care Institution' means any health
care facility or health maintenance organization
operated nrimarily to previde the service of health
professionals.

{(e) '"Malpractica' means any tort or breach of
contract based on health care or professional
services renderad or which should have been renderesd,
by a health professional or health care institution

to a patient.
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Saction 9995.2. Report and Recommendation. Within
thirty (30) days aftar the effactive date of this Act,
the Govarnor of Guam, in ccoperation and consultation
with appropriate local, stata and federal agencies
and rasprasantatives of the general public, shall prapars
and submit to the Lagislatura a report of his recommenda-
tions along the following goals:

{a) A medical liability insurance which can
be operatad at reasonable cost for the purpose of
providing nrompt, equitable compensation to those
sustaining injuries from improper medical care.

(b) Prinary consicderation shall be given, but anot
limited to establish an insurance system which can be
underwritten by private insurers on a self-supporting
basis using actuarially sound rataes.

(c) If the Governor finds that no insurance system
bearing the goal of the plan can be underwritten by
private insurers on a self-supporting basis using
actuarially sound rates, he shall specify the needad
changes in the statutes to crsate a viable markat for
madical liability insurance, or self-insurance.

{(d) The comprashensive ranor: zhall include
recommendations to the Legizlatura for:

(1) Reduecing the incidents of medical injurias,
including 2stablishing standards of cars and
proceduras for near reviaw:

(2) Reduecing the cost of prosacuting and
defending claims and administering the insuranca
nechaniam;
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(3) Changes in existing law governing the
eligibility of injured perscons for compensation
and the amount of compensation, including
lizitations cn the tima within which compensation
may be recovered, and redefinition of the doctrine
of 'informed consent';

(4) Possibla changes in existing law to
@stablish a procedurs for deferring payment of
malpractice claims in case of permanent
disabiliey:;

(5) Possible changes in existing law to craate

a physician's privilege to comment on the work
of other physicians in nonjudicial proceedings to
assist in excluding inadequate practitioners from
hospital staffs; and

(6) Any other matters or procedurss which the
Governor considers relevant to the problem of medical
malpractice reform in the Territory of Guam.

(e) The Govermor iz anthorized and encouraged i
to make interim reports to the Speaker of the Legislature
concerning specific legislative propcsals which need
immediate consideration.

(£) There is hersby authorized to be appropriated f
jJuchh sums as are neceszary Lo carry out the purposes of :
the forsgoing Sectiocn. |

Saction 7995.3. Consent to Surgical or medical
procaduras. The written consent to a surgical or
medical procadura, vhera “he conditions 3et out in

Subsections (a), (») and (¢) Helow ars met, on a course
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of procedures, shall be prasumed to be valid and
affactiva, in the absence of proof by a orepondearancs
of the avidonce that the pezncn'whb sdugﬁt such consent
was not acting in good faith, or that the saxecution of
the conszent was induced by fraudulent misreprssentaticns
of material facts, or that the person exeacuting said
consent was unabla to communicatas effectively in the
English language or any other languaga in which the
consent iz writtan,

{(2) Tha consent sets forth in ganeral terms the
nature and purpose of ths procadures, togethar with the
known risks, if any, of death, brain damage, quadriplegia,
paralegia, the loss of function of any organ or limb, or
disfiguring scars associated with such procadure or
procedures, with the probability of each such risk if
reasonably detarminable.

() The person making the conssnt acknowledges that
such disclosure of information has been made and that all
questions asked about the nrocadurs or procadures have
been answared in a satisfactory manner.

(@) The consent is signed by the natient for when
the procedurs is 2o bhe performed, or, if the patient for
any reaason including, but not limitad to, competanca,
infancy, or the fact that, at the lateat time that the
consent i3 needed, the patient i3 under the influenca
of alechol, halliueinogens, or drugs, lacks legal capacity
to consent, by a person who has legal authority to consent
on behalf of such patient in such circumstances.

Zxcapt as herain provided, 2o avidanca shall be
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admissible to impeach, modify, or limit the authorization

for performance of the procedurs or procedures set forth

in such written consent; ”This.Seétion shali ﬁot effecﬁ
a physician’s right to obtain the oral or implied congent
of a patient to a medical procedure.

Section 9995.4. Persons who may consent to surgical
or medical treatment, In addition to such other persons
as may be authorized and ampowered, any cne of the
following persons is authorized and empowered to consent,
either orally or cotherwise, to any surgical or medical
treatment or procadures including autopsy not prohibited
by law which may be suggested, recommended, preacribed or
directed by a duly licensed physiciaq;

(a) Any adult, for himself; |

(b} Any parent, whether an adult or a minor, for his
minor child;

(c) Any married person, whether an adult or a minor,
for himself, and for his spouse;

(d) Any person temporarily standing in loco parentis
whether formally serving or not, for the minor under his
care and any guardian, for his ward:

(e) Any female regardless of age or marital status,
for herself when given in connection with pregnancy or
childbirth;

{f) In the absence of a parsnt, any adult, for his
minor brother or sister; or

(g) In the absence of a par=nt, any grandparent
for his minor grandchild.

Section 9995.5. Emergencies. In addition *o any
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other inatance in which a consent i3 excusad or imnlied
at law, 2 conaent %o surgical »r =medical trsatment or
nrocodures, suggested, recommendad, prascribed or
dirscted hv a duly licenasad physician, will be imnlied
whare an emergencyv aexiasts, For the purposes hareof,

an smergancy is defined as a situation wherein, (a) in
competent madical judgment, the pronosad surgical or
madical traateant or procaedurss avre raasonably necessary,
and (b) a person authorized to consent under this Section
is not meadily available, and any delay in treatment coulld
reasonably be exnactad to jeonardize the lifes or health
of the parson affacted, or could reasonably result in
disfiqurement or impair faculties.

Section 9995.6. Construction of part. The provisions
of this Section shall be liberally construsd, and all
ralationships set forth herein shall include the marital,
adoptive, foster and step-relations as well as the natural
whole blood., A consent by one person so authorizad
and empowerwd shall »a sufficient. Any person acting
in good faith shall ha justified in relying on the
raprasentations of any narson ourmorting o give such a
consent, including, dut not limited <o, his identity, his
age, 1is marital status, his smancipation, and his
ralaticnship #o anvy other pevaon from whom the consent
is surportedly oiven.

Saction 9995.7. 3Ihight of adul: o refuse Lrematment
a3 %o his own perzon not abridaed. YJothing contained
harein 3hall de construad o abridge any richt of a

parsen zighteen (12) yaars of age or over to mfiuse to
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consent to medical or surgical treatment as to his own
person.

| ShﬁtiohHQQQSFS.:'ﬁét nét.appliéébia'td.cérs ﬁﬁd
treatmant of mentally ill. The provisions of this Act
shall not apply to the cara and treatment of the
mantally 111, which subject shall continua to bhe
governaed by axisting law indevendently of tha termas and
provisiona of thias Act,

Section 9995.9. Disciplinary Proceedings:

(a) Investigations. The Commission on
Licensure to Practice the Healing Art in Guam,
hersinafter referred to as the Licensure Commission,
shall employ such gualified investigators and
attorneys as are necessary to fully implement their
authority to revoke, suspend, limit or othnrwiﬁa
requlate the licenses of physicians; isave reprimands,
fines, require refresher educational eourses, or
require licensees to submit to medical treatment.

{(b) Hearings. (1) The Ticensure Cocrmission
shall appoint, with the approval of tha Governeor,
such hearing examiners as shall bde necassary o
conduct hearings in accordance with Section 9995.9
part (a) of this Act.

{(2) The Licensure Commission shall have
the power 2o adopt and »romulgate rules and
requlations setting farth the functions, powers,
standards and duties to be followad by any
haaring examiners appointed under the proviaions

of thias Sectien.

~4
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t3) Such hearing examiners shall have the
power to conduct hearings in accordanca with
the regulations of the Licensure Commission and
its BDoards of ISxaminers, and to issue subpcenas

requiring the attendance and testimony of

individuals cr the production of pertinent bhooks,

racords, Jocurments and papers by persons whon
they believe to have information relevant to

any matter pending before the 2xaminer. Such

examiner shall also have the power to administer

oaths.

(c¢) Hsaring ESxaminers ' Decisions. The ihaaring
examiner shall hear avidence submitted and arguments
of counsel, if any, with reaasonable dispatch, and

shall promptly record his dacision, supported by

findings of fact, and a copy thereof shall immediately

be sent to the Licensure Commission and to counsel
of racord, or the parties, if not represented.

(d) =Zvidence. 1In all hearings proof may he
xada by orzl testimony or by deposition or intexz-
rogatories. Such dspositions shall ke taken in the
manner and upon the notice required by the rules for
taking ds2nositions in civil caseg and may be
introduced into evidence without regard to the
availability of the witness to testify at the time
of trial. 2Any witness, however, may be subpoenaed
by any party to the controversy to taestify pursuant
ts the rulesz appropriats to civil actions and shall

he considered to be witness of the party whe
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offered the deposition.
(@) PRaview of the Licensure Commission.

(1) If application for raview is made
to the Licensure Commission within 20 days
from the date of any decision made as a result
of a hearing held by a hearing examiner,
the Licensure Commission shall review the
evidence, and if deemed advisable by the
board, hear argument and additional
evidenca.

(2) As soon as practicable, the Licensure
Commission shall make a decision and shall
file the same with its finding of the facts
on which it is based and send a copy thereof
to each of the parties in dispute.

(f) Appeals. Decision by the Licensure Commission
shall be conclusive and binding as to all questions of
fact, but any medical practitioner may, within 30 days

from the date of such decision appeal to the Superior
Court of Guam alleging certain arror of law under the
same terms and conditions as cover appeals in actions
involving licensing agencies.

Saction 9995.10. General Proviazicns. (a) There

shall be no liability on the part of and no cause of
action for lidel or slander shall arise against any
menber of the Licensure Commission, its administrator or
any commissioners' representatives for any action taken
by any of them in the verformance of their respective
powers and duties under this Act.”

Section 2. Section 1021 of the Coda of Civil Procedura

rapealad and reenacted to read as focllows:

"Section 1021. Compensation of Attorneys. Cost to

-9 -
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parties.

(a) In any action for damages for personal
injury or death, whether based on tort or contract
law, or otherwise, no attorney representing any party
to such action shall contract for, charga or collect
on a contingent fee basis any fee for his services
to such party in excess of the following limits:

(1) Pifty percent (50%) on the first

One Thousand Dollars ($1,000.00) recovered;

(2) Forty percent (40%) on the naxt Two

Thousand Dollars ($2,000.00) recovered;

(3) Thirty-three and cne-third percsnt

(33 1/3%) on the next Forty-Seven Thousand

Dollars ($47,000.00) recoverad;

(4) Twenty percent (20%) on the next Fifty

Thousand Dollars ($50,000.00) recovered;

~ (5) Ten percent (10%) on any amount re-
covered over One Hundred Thousand Dollars

($100,000.00); and

() Where the amount recovered is for the
benefit of an infant or incompetent and the action
is settlsd without trial the foregoing limits
shall apply, except that the fee on any amount
recovered up to Fifty Thousand Dollars ($50,000.00)

shall not exceed twenty-five percent (253).

{b) YMNo attorney shall enter into such contingent
fee arrangement with his client without first ad-
vising the client of his right and affording the
client an opportunity to ratain the attorney under an
arrangement whereby the attorney would be compensated
on the basis of the reasonabla value of his sarvices.

(e¢) Such contingent lagal fae shall be computed

on the net sum recovered by the client after deducting

- 10 -
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disbursements made in connection with the {nstitution
and prosecution of the czlient's claim and litigation.

-{d). - The contingent legal fee within the per-
zissible maximum limits shall inelude legal services
rendered on any appeal or reviaw or on any ratrial,
but this shall not be deemed to require an attornay
to take an appeal.

{e) If, at the conclusion of any such action
for damages, an attorney considers that the contingent
fee within such maximum limits to be insufficient he
may apply tc the court, with written notica to the

client, for an incraase in the fae, which the court

after a hearing may grant in such amount, if any, as

is deemed roascnable in all of the circumstances.

(£) In all cases not included within the scope
of Subsection (a) of this Section alone, the measure
and mode of compensation of attcrneys and counselors
at law i3 left to tha agreemsnt, express or implied,
of the parties,.

(g) Parties to actions or proceedings aras an-
titled to costs and disburszements, as hersinafiasr
Provided.” |

Section 3. 3Subsection {3) of Zfecticn 340 of the Coda of
| Civil Procedure is hereby amended to read as follows:

"{3). An action for libel, zlander, assault,
battary, f2alse imprisonment, seduction, or for injury to,
or for the death 2of, one caused by the wrongful act or
neglect of another, except as snecifically orovided for

in Section 349, or by a depositnr against a bank for the
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payment of a forged or raised check, or a check that bears
a forged or unauthorized endorsement.”

Section 4. A new Section 349 is hersby added to the Code

of Civil Procedure to read as follows:

"Section 349. Action to recover damages for injuries.
An action to recover damages for injuries to the person
arising from any medical, surgical or dental treatment,
omission or operation shall be commenced within one (1)
year from the date when the injury is first discovered;
provided, that such action shall be commenced within four
(4) years from the date of treatment, omission or operation
upon which the action is based.”
Section 5. A new Section 390 is hereby added to the Code

of Civil Procedure to read as follows:

"Section 390. Exemplary damages in malpractice
cases, Any damages awarded to a client in a tort suit
based on health care or professional services rendered
or which should have been rendered by a health professional
or health care institution to a patient shall be placed
in a special fund that may be expanded at the discration
of the Aédministrator, Guam Memeorial Hospital, for the
improvement of medical services within the Territory of
Guanm. ”

Saction 6. Section 6500.10 of the Government Code of
is hersby repealad and reenactad o rmad as follows:

"Saction 6500.10. Exclusive Remedy. The remadies
provided by this Chapter shall be exclusivea as against
the Government of Guam, its officers, agents and employees

who are acting within the. scope of their authority. 1lo

- 12 -
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further or additional proceedings against the employee

or amplovees, officar or officers, agent or agents, whose
acﬁﬁuofdbﬁiésibnsqéiii fisa to the'clhim may be haard by
any court once a claim has been filad purauvant to this
Chapter. Yo claimant may collect a judgment against an
employea, agent or officer of the government and, becausas
of tha same act or acts, omission or omissions, a Judgment
against the govearnment. Satisfaction of a zettlement with
judgment against an employee, agent, or officer of the
govarnmant shkall constitute a forfeiture by the claimant
of all rights against ths govermment by reascn of the

sama subject mattar.”

Section 7. A new Subsection (7) is hersby addad to

Section 1973 of the Code of Civil Procedurs to read as follows:

"{7) An agreement, promise, contract or warranty
of cure relating to medical treatment, or the results of
a service to be rendsred by a person licensed by the
Territory of Guam to practice a 'Healing Art'.”

SQétion 8. Section 6500.13 of the Govarnment Code of
is hersby repealad and reenactad to read as follows:

"Section 6500.13., Limitation mn Tort Liability:;

(a) <Scvernment Health ?rofessional means any
peraon who is licensmed or cartified to practice a
'healing art’ in Guam and is nracticing that art within
a Government of Cuam facility as an agent of tha Covern-~
mant of Guanm.

{(b) Tha Governmant of Guam shall be liable in tor:

for damages arising “rom the negligent acts of Governmant

dealth Profassionals performmd within Covearnment of Suam

- 13 -




VO @ N A B e W

a G T B ES

facilities as an agent of the Government of Suam at the
request of the government. Covernment Haalth Profea-

- sionals shall he considered as an agent of the GCovernment
of Guam within tha meaning of Section §530.20 of the
Government Code.

(e} For all claims, the Covernment of Guam shall
not be liable £6¥ mora than Thirty-Five Thousand Dollars
($35,000) in an action for wrongful death, nor for mora
than One Hundred Thousand Dollars ($190,000) in any other
tort action.

{d) The Government of Gnam shall not be liable for
interest prior to tha dats of judgment, nor for punitive
damages .*

Section 9. The provisions of Section 8 shall expire one
(1) year after the effective date of this Act,

Saction 10. Repealer. All Acts and parts of Acts arc
repealed insofar as thay are inconsistent with this Act.

Section 11, Severability. If any proviaion of this Act
or the application thereof toc any peraen or circumstances is
held to be inwvalid, the remainder of the ict and the application
of the provision ts other pearsona of similarly situnated or to
diffarent circumstances, shall act e a2ffscted thareby.

Section i2. ZTffactiva Data., This 3Act szhall take effact

izmaediately upon enactxent.




