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Dear Speaker Won Pat:

Transmitted herewith is Substitute Bill No. 430-31 (COR) entitled, “AN ACT TO ADD A NEW
§5126 TO PART C OF ARTICLE 2, CHAPTER 5 OF TITLE 5, GUAM CODE ANNOTATED,
RELATIVE TO AUTHORIZING JOINDER OR MUTUAL USE OF CONTRACTS BY
GOVERNMENTAL ENTITIES BY THE WOMEN, INFANTS, AND CHILDREN PROGRAM

OF THE DEPARTMENT OF PUBLIC HEALTH AND SOCIAL SERVICES”, which I signed
into law on May 9, 2012 as Public Law 31-212.
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CERTIFICATION OF PASSAGE OF AN ACT TO I MAGA’LAHEN GUAHAN

This is to certify that Substitute Bill No. 430-31 (COR), “AN ACT TO ADD A
NEW § 5126 TO PART C OF ARTICLE 2, CHAPTER 5 OF TITLE 5, GUAM
CODE ANNOTATED, RELATIVE TO AUTHORIZING JOINDER OR
MUTUAL USE OF CONTRACTS BY GOVERNMENTAL ENTITIES BY THE
WOMEN, INFANTS, AND CHILDREN PROGRAM OF THE DEPARTMENT
OF PUBLIC HEALTH AND SOCIAL SERVICES”, was on the 27" day of April,

2012, duly and regularly passed.

Judith T. Won Pat, Ed.D.
Speaker
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Legislative Secretary
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Bill No. 430-31 (COR)
As substituted by the Committee on Youth, Cultural Affairs,

Procurement, General Governmental Operations,
and Public Broadcasting.

Introduced by: B.J.F. Cruz
T.C. Ada
V. Anthony Ada
F. F. Blas, Jr.
Chris M. Dueiias
Judith P. Guthertz, DPA
Sam Mabini, Ph.D.
T. R. Mufia Barnes
Adolpho B. Palacios, Sr.
V. ¢. pangelinan
Dennis G. Rodriguez, Jr.
R. J. Respicio
M. Silva Taijeron
Aline A.Yamashita, Ph.D.
Judith T. Won Pat, Ed.D.

AN ACT TO 4ADD A NEW § 5126 TO PART C OF
ARTICLE 2, CHAPTER 5 OF TITLE 5, GUAM CODE
ANNOTATED, RELATIVE TO AUTHORIZING
JOINDER OR MUTUAL USE OF CONTRACTS BY
GOVERNMENTAL ENTITIES BY THE WOMEN,
INFANTS, AND CHILDREN PROGRAM OF THE
DEPARTMENT OF PUBLIC HEALTH AND SOCIAL

SERVICES.
1 BE IT ENACTED BY THE PEOPLE OF GUAM:
2 Section 1. A new § 5126 is hereby added to Part C of Article 2, Chapter 5

3 of Title 5, Guam Code Annotated, to read:
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“§ 5126.  Joinder or Mutual Use of Contracts by the Women,
Infants, and Children Program.

The Women, Infants, and Children Program of the Department of
Public Health and Social Services is authorized to join or use the contracts of
other states or other government units within the United States, with the
authorization of the contracting vendor. The other states or other
government units are not liable for the obligations of the Guam
governmental entity which joins or uses the contract. Before any joinder or
mutual use may take place, the contracting officer must determine in writing
that the other jurisdiction’s contract has gone through a competitive
procurement process. For the purposes of this Section, the Women, Infants,
and Children Program of the Department of Public Health and Social
Services 1s exempt from § 5004 of this Chapter.”
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April 20, 2012

The Honorable Judith T. Won Pat

=¥
™~
Speaker =
I Mina’ Trentai Unu Na Liheslatuaran Guahan i
31* Guam Legislature i
155 Hesler Place -
Hagatna, Guam 96910 =
VIA: The Honorable Rory J Respicij/v/ o
Chairperson, Committee on Rule§

RE:  Committee Report on Bill No. 430-31 (COR) — As Substituted

Dear Speaker Won Pat:

Transmitted herewith is the Report of Committee on Youth, Cultural Affairs, Procurement
General Government Operations and Public Broadcasting on Bill No, 430-31(COR)-- An act to
add anew § 5126 to Chapter 5 of Title 5 of the Guam Code Annotated; relative to authorizing
Joinder or mutual use of contracts by government entities.”Sponsored by — B.J.F, Cruz - and

substituted by the Committee on Youth, Cultural Affairs, Procurement, General Government
Operations and Public Broadcasting.

Committee votes are as follows:

5 TO DO PASS
— TO NOT PASS
2 TO REPORT OUT ONLY
o TO ABSTAIN

TO PLACE IN INACTIVE FILE

Sincerely,

T,

BENJAMIN J.F. CRUZ
Chairperson
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COMMITTEE REPORT

ON

Substitute Bill No. 430-31 (COR)

Substitute Bill No, 430-31(COR)--B.J.F. Cruz, “An act to
add a new § 5126 to Chapter 5 of Title 5 of the Guam Code
Annotated; relative to authorizing joinder or mutual use of
contracts by the Women, Infants, and Children Program of

the Department of Public Health and Social Services.”
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April 20, 2012

MEMORANDUM

TO: All Members
Committee on Youth, Cultural Affairs, Procurement, General
Government Operations and Public Broadcasting

FROM: Vice Speaker Benjamin J.F. Cruz
SUBJECT: Committee Report on Bill No. 430-31(COR) As Substituted

Transmitted herewith for your consideration is the Committee Report on Substitute Bill No, 430-
31(COR)--B.I.F. Cruz, An act to add a new § 5126 to Chapter 5 of Title 5 of the Guam Code
Annotated; relative to authorizing joinder or mutual use of contracts by the Women, Infants, and
Children Program of the Department of Public Health and Social Services. ”

This report includes the following:

Committee Vote Sheet

Committee Report Digest

Bill No. 430-31(COR)

Substitute Bill No.430-31 (COR)
Public Hearing Sign-in Sheet

COR Referral of Bill No. 430-31(COR)
Fiscal Note Requirement

Notices of Public Hearing

Public Hearing Agenda

Please take the appropriate action on the attached voting sheet. Your attention to this matter is
greatly appreciated. Should you have any questions or concerns, please do not hesitate to contact
me.

Very truly yours,

P
g;;x /&Uf o
airpersqn {
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SENATOR BENJAMIN | F.CRUZ VICE SPEAKER 4
Chairman.Committee on Youth Cultural Affairs, Procurement, ;’I

General Government Operations.and Public Broadcasting. |
Web Address: www.senatorbjcruz. com '

COMMITTEE VOTING SHEET

Substitute Bill No, 430-31(COR)--B.J.F. Cruz, An act to add a new § 5126 to Chapter 5 of
Title 5 of the Guam Code Annotated; relative to authorizing joinder or mutual use of
contracts by the Women, Infants, and Children Program of the Department of Public
Health and Social Services.”

—
SIGNATURE | TO DO TO TO TO TO
PASS NOT REPO | ABSTAIN | PLACE
PASS RT IN
COMMITTEE MEMBERS ouT INACT
ONLY IVE
FILE
CRUZ, BENJAMIN JLF. I
Chairperson \ Lf?//)@/ rd
MUNA BARNES, TINA WA
ROSE i f ,Z@N{k
Vice-Chairperson G
WON PAT, JUDITH T. v
Speaker and Ex-Officio
Member %/{ J /L
ADA, THOMAS C.
Member e
L

GUTHERTZ, JUDITH P.
Member

{\/ ,
L
;I;:zl;zflo, RORY J. /l/,// !!W

RODRIGUEZ, DENNIS G.
JR.

Member

ADA, V. ANTHONY
Member

DUENAS, CHRISTOPHER
Member

MABINI, SAM

Member

YAMASHITA, ALINE B Ao/
| 4,\
s i il

£\




SENATOR BENJAMIN ] F.CRUZ. VICESPEAKER y Sy

T MINATRENTAL UNG NA LIHESLATURAN GUAHAN
Chairman,Committee on Youth, Gultural Affairs, Procurement, The 31 Guam Legislature e senator@senatorbjoruz.com
General Government Operations,and Public Broadcasting.

155 Hesler Place, Hagatna, Guam 96910
Web Address: www.senatorbjcruz.com e )/ Telephone: (671) 477-2520/1  Fax: (671) 477-2522
v . A ‘0 1“, . et SR

s

Committee Report Digest

I. OVERVIEW

The Committee on Youth, Cultural Affairs, Procurement, General Government Operations and
Public Broadcasting convened a public hearing on March 29, 2012 at 1:00 p.m. in the Public
Hearing Room of I Liheslatura. Among the items on the agenda was the consideration was Bill
No, 430-31(COR)--B.J.F. Cruz, An act to add a new § 5126 to Chapter 5 of Title 5 of the Guam
Code Annotated; relative to authorizing joinder or mutual use of contracts by the Women,
Infants, and Children Program of the Department of Public Health and Social Services.”

Bill No. 430-31 would allow the Government of Guam to join in existing contracts with other

states and municipalities to make use bulk purchasing power to procure goods and services that
are necessary to run government operations.

Public Notice Reguirements

All legal requirements for public notices were met, with requests for publication sent to all media
and all senators on March 22"* 2012 and March 27th, 2012 via email. Copies of the hearing
notices are appended to the report.

Senators Present

Vice Speaker Benjamin J.F. Cruz, Chairperson
Senator Rory Respicio Committee Member
Senator Thomas Ada, Committee Member
Senator Chris Duenas, Committee Member
Senator V. Anthony Ada Committee Member
Senator Mana Silva Taijeron Committee Member

The public hearing was called to order at 9:00 a.m.

II. SUMMARY OF TESTIMONY AND DISCUSSION

Vice Speaker Benjamin J.F Cruz called the public hearing to order at 1:00 p.m. and announced
the afternoon’s agenda to include the Committee’s compliance with all public notice
requirements.

Attorney John Thomas Brown
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Attorney Brown provided oral testimony in opposition to the measure as proposed. Attorney
Brown also provided written testimony attached hereto. He noted the Legislature has
contemplated the “piggybacking” notion a number of times which he has always opposed. He
argued that piggybacking was an abdication of procurement responsibility which does not
implement competitive bidding. He also opined that the measure would allow the government to
Join foreign contracts preventing local ability to settle contract disputes. Piggybacking as a
concept is so wrought with “infirmities” that it cannot be fixed.

Vice Speaker Cruz acknowledged that Attorney Brown was at a disadvantage in speaking first
but hoped that he would help the Committee better understand the information before it. Vice
Speaker Cruz noted that this measure was introduced at the direct request of the Department of
Public Health’s Women and Infant Child Program. The Vice Speaker asked “how we can ignore
this legislation™ when a breast pump purchased through a cooperative contract costs $9.00 while
the same pump purchased at a local retailer costs $300.00?

Attorney Brown responded that the existing process of “solicitations™ should be enough to allow,
the government in every case, to “solicit” a response from known providers.

Vice Speaker Cruz called the next panel to testify before the Committee.
Charlie Morris, DPHSS: WIC Program

Mr. Morris provided both oral and written testimony in support of the measure on behalf of his
Director. He began by specifically noting that the measure did not limit competition, because
WIC as a federal program, must always subject itself to the requirements of fair and open
competition even when purchased through an alliance. He noted that according to the Office of
the Attorney General, the “absence” of language expressly allowing multiuse contracts within
Guam law is akin to a prohibition. He further noted that achieving a lower price in the cost of
Brest pumps will allow them to provide more pumps to mothers over time.

Mr. Morris also stressed that the formula rebate as required by federal law resulted in significant
savings to the program and an increased service level to mothers. He noted that this measure
was critical in maintaining the program.

Vice Speaker Cruz thanked Mr. Morris and the members of the WIC program for bringing this
problem to his attention and urging the introduction of the measure. He read an editorial arguing
that government employees who saved the government money should be applauded.
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Senator Respicio asked, “How long Mr. Morris has been working to get this government to
recognize that there were cheaper alternatives?”

Mr. Morris said that until the AG’s recent opinion, he has been living in blissful ignorance as
this contract has always gone through before then.

Senator Tom Ada asked Mr. Morris if any conversations have occurred with private vendors in
an attempt to determine the significant variance between local and alliance prices.

Mpr. Morris said No
Senator Tom Ada asked what the “landed cost” would be of alliance products.

Rose Castro DPHSS responded that of the three cooperative purchasing options depicted by the
chart, they would choose the options with “zero shipping costs.”

Senator Ada noted that while this measure may suit the WIC program, it may not “fit all”
government entities.

Senator V. Anthony Ada noted that due to shipping costs, costs of business, and smaller volume
local vendors were disadvantaged.

Mr. Morris responded by saying that we had to determine whom we should advantage more—
businesses, or mothers who are not served because of a lack of funds.

Senator Chris Duenas asked if cooperative purchasing agreements would be better applied on
a case-by-case basis and whether or not DPHSS had other examples which paint a more balanced

picture of local business competitiveness

Senator Chris Duenas acknowledged the need to save money but feared that possible
unintended consequences may prove harmful to the economy in the long-term.

Vice Speaker Cruz called the next panel before the committee.

Chief Joey San Nicolas of the Guam Fire Department provided written testimony attached
hereto In Support of the measure.

Stanley Torres President of the Western Pacific Islands Fire Chief’s Association testified in
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support of the measure.

Senator Respicio asked Chief San Nicolas if the Governor was in support of GFD’s position on
the measure.

Chief San Nicolas responded yes.

Senator Tom Ada asked if “Piggybacking” would allow for Guam to determine its own
specifications or force Guam to deal with the specs of other jurisdictions.

In response Chief San Nicolas noted that their intent was to join the “Fire Rescue Group
Purchasing Organization which acquires Trucks that will meet the needs of nearly all
Jurisdictions. When purchasing through normal processes, a fire truck costs $350K while a truck
purchased cooperatively will cost $120,000 landed.

Chief San Nicolas noted that the measure will also allow GFD to join existing contracts held by
other local agencies like GMH. GMH will be ending its linen services to GFD to cut costs.
Under the proposed measure GFD could simply achieve the same rate. He also noted that any
savings found through piggybacking would only serve to augment other services.

Senator Tom Ada understood the effectiveness in joining GMH procurement but expressed his
concern that fire trucks bought by one state may not fit the needs of Guam.

President Torres noted that the National organization from which vehicles will be purchased
works to insure the desired equipment meets the standard required by each jurisdiction including
long-term maintenance programs.

Senator Tom Ada asked why GFD could not work with existing vendors to get the best price.
Chief San Nicolas noted that though the price quotes referred to above are based on prior
experience, volume and the ability to reach across all states allowed the prices to dramatically

favor the purchaser.

Vice Speaker Cruz asked the Federal Firemen present how their trucks were purchased and
maintained.

The Federal Fire Chief noted that DoD purchases identical fire trucks in bulk and provides them
to varying jurisdictions. As a citizen he noted that Fire Chief San Nicolas is constantly asked to
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save money, now he has provided a way to do so but there is push back. He concluded that our
obligation was to get the best bang for the taxpayer’s buck.

Vice Speaker Cruz called the next panel to testify before the committee.

Mr. J. Jones provided written testimony, attached hereto, in opposition to the measure on behalf
of the Guam Automobile Dealers Association.

Ms. Jenifer Crisostomo provided oral testimony in opposition to the measure as proposed. She
noted that the measure may be overbroad. She noted that warranties, flexible payment terms,
and loaner cars are all advantages not provided by off-island vendors. She further noted that the
absence of GRTs paid to the government is a loss we cannot afford.

Attorney Patrick Mason began his testimony by outlining the difference between the “broad
solicitation” recommended by Attorney Brown and the economies of scale achieved by mutual
use contracts. He recommended that the measure amend 5 GCA section 5004 to avoid
unnecessary confusion upon the passage of the measure.

Vice Speaker Cruz asked the panel if cooperative purchasing was already in place with
pharmaceuticals at GMH.

Attorney Mooney acknowledged that both the GMH and EPA enabling statutes allow for
cooperative purchasing.

Vice Speaker Cruz stated that even Gov Guam’s insurance provider uses a cooperative
purchasing agreement.

Senator Chris Duenas asked the GADA representatives to outline the number of persons its
industry employs and the impact of collective purchasing on that industry as a whole.

Mpr. Jones noted that his industry employs about 1,000 individuals who support various parts of
the economy through their wages. He also noted that while the measure may work in some ways
it may not work as a blanket practice.

Senator Respicio asked if any provision of law prevented joint use contracts.

Attorney Mason noted that Section 5004, Title 5 would need the exemption, as proposed, in
order to be compliant with existing law.
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Mr. Jones noted that no product sold by his industry is priced at 2x the cost.

Senator Respicio asked the Committee to consider an amendment that would require local
vendors to be informed of all bids even when a cooperative purchasing agreement was in play.

Senator V. Anthony Ada asked Jor a price comparison of cooperative purchases as opposed to
local vendors.

Vice Speaker Cruz asked if Attorney Mason if it would be appropriate for specific allowances
Jor cooperative purchasing.

Attorney Mason noted that there would be a rational basis for a specific exemption where the
Legislature deemed appropriate.

Ms. Crisostomo said that she agreed with limiting the scope of the measure as proposed.
Chief San Nicolas recommended a model similar to federal GSA processes whereby local
vendors would be notified that “Fed GSA” would be considered and those local businesses who

were within 10% of that price would receive the business described.

Vice Speaker Cruz thanked Chief San Nicolas for his suggestion, held the record open until
April 9", and adjourned the meeting.

III FINDINGS AND RECOMMENDATIONS

Subsequent to the Committee’s hearing, the Chairman was notified by representatives of the
administration that the “Guam Procurement Advisory Council” (PAC) is committed to
addressing a government wide policy for cooperative purchasing in the near term. Appended to
this report is a letter from Vice Speaker Cruz to Governor Calvo thanking him for committing to
convene the PAC and consider a broader policy in regards to a Cooperative Purchasing measure
for the Government of Guam. As such, Section 1 of the measure was amended to:

e Limit the scope of the measure’s authority to the Women, Infant, and Children
program of the Department of Public Health and Social Services
* Limit the authority to contracts within the United States

e Exempt WIC, at the request of the Attorney General from the provisions of §
5004
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Chairman,Committee on Youth,Cultural Affairs, Procurement, /
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The Committee on Youth, Cultural Affairs, Procurement, General Government Operations and
Public Broadcasting to which was referred Bill No, 430-31(COR)--B.J.F. Cruz, An act to add a
new § 5126 to Chapter 5 of Title 5 of the Guam Code Annotated; relative to authorizing joinder
or mutual use of contracts by government entities.” Received hereby submits these findings to 7
Mina' Trentai Unu na Liheslaturan Guahan and reports out Substitute Bill No. 430-31(COR)
with a recommendation TO REPORT OUT ONLY.



O 0N T D W N

e e S S SO
132 BN N R o

N
T,
s

I MINA’ TRENTAI UNU NA LIHESLATURAN GUAHAN

2012 (SECOND) Regular Session 3
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Introduced by:

AN ACT TO ADD A NEW § 5126 TO CHAPTER 5 OF
TITLE 5 OF THE GUAM CODE ANNOTATED:;
RELATIVE TO AUTHORIZING JOINDER OR MUTUAL
USE OF CONTRACTS BY GOVERNMENTAL
ENTITIES.

BE IT ENACTED BY THE PEOPLE OF GUAM:
Section 1. A new § 5126 of Title 5, Guam Code Annotated, is hereby

added and enacted to read:

“§ 5126. Joinder or Mutual Use of Contracts by
Governmental Entities.

The Chief Procurement Officer, the Director of Public Works
and any purchasing agency are authorized to join or use the contracts
of other states or other government units within or outside of Guam,
with the authorization of the contracting vendor. The other states or
other government units wherever located are not liable for the
obligations of the Guam governmental entity which joins or uses the
contract. Before any joinder or mutual use may take place, the
contracting officer must determine in writing that the other
Jurisdiction's contract has gone through a competitive procurement

process.”
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Bill No. 430-31 (COR)

As substituted by the Committee on Youth,
Cultural Affairs , Procurement, General Governmental Operations,
and Public Broadcasting

Introduced by: B.J.F. Cruz

AN ACT TO ADD A NEW § 5126 TO CHAPTER 5 OF

TITLE 5 OF THE GUAM CODE ANNOTAT ED;

RELATIVE TO AUTHORIZING JOINDER OR MUTUAL

USE OF CONTRACTS BY GOVERNMENTAL

ENTITIES BY THE WOMEN, INFANTS, AND

CHILDREN PROGRAM OF THE DEPARTMENT OF

PUBLIC HEALTH AND SOCIAL SERVICES.

BE IT ENACTED BY THE PEOPLE OF GUAM:

Section 1. A new § 5126 of Title 5, Guam Code Annotated, is hereby
added and enacted to read:

“§ 5126. Joinder or Mutual Use of Contracts by
Geovernmental—Entities the Women, Infants, and Children
Program.

The_Chief P Jtficer. the Di  Public_Wesl
and—any—purchasingagency—are The Women, Infants, and Children

Program of the Department of Public Health and Social Services is

authorized to join or use the contracts of other states or other
government units within ereutside-of-Guam the United States, with
the authorization of the contracting vendor. The other states or other

government units whereverloeated are not liable for the obligations of

the Guam governmental entity which joins or uses the contract.
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Before any joinder or mutual use may take place, the contracting
officer must determine in writing that the other jurisdiction's contract

has gone through a competitive procurement process. For the purposes

of this Section, the Women, Infants, and Children Program of the

Department of Public Health and Social Services is exempt from

§ 5004 of this Chapter.”
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GovernMmeNT oF Guam

DEPARTMENT OF PUBLIC HEALTH AND SOCIAL SERVICES
DIPATTAMENTON SALUT PUPBLEKO YAN SETBISION SUSIAT

EDDIE BAZA CALVQ JAMES W. GILLAN
GOVERNOR DIRECTOR
RAY TENORIO LEO G. CASIL
LIEUTENANT GOVERNCR

DEPUTY DIRECTOR

March 29, 2012

DPHSS Testimony Supporting Bill 430-31 to Enable Guam to Participate in Multi-
State Contracts — March 29, 2012

Honorable Senators of the Guam Legislature:

| am testifying on behalf of my Director, to indicate our Department’s strong support of Bill 430-
31 to remedy procurement regulations which would allow “joinder and mutiple use” provisions
and could save the Government of Guam potentially millions of dollars in the provision of WIC
Program services to its low income women and children 0-5 years of age. Though 7 CFR
246.16a(c)(2) explicitly allows states to participate in multi-state bids and contracts, Guam law
does not contain any present language which addresses such participation (i.e., creating a
situation of disallowance by omission). It is our understanding that including a portion of the
language within a previous Bill (336-30), introduced in March 2010, contained specific language
for entering into joinder and mutual use contracts with other states. We understand that the
new language in the current bill extracts language from 336-30 and would add a new Section
5126 of Title 5:

§5126. Joinder or Mutual Use of Contracts by Government Entities.

The Chief Procurement Officer, the Director of Public Works and any purchasing agency
are authorized to join or use the contracts of other states or other government units within or
outside of Guam, with the authorization of the contracting vendor. The other states or other
government units wherever located are not liable for the obligations of the Guam governmental
entity which joins or uses the contract. Before any joinder or mutual use may take place, the
contracting officer must determine in writing that the other jurisdiction’s contract has gone
through a competitive procurement process.

Purchase of Breast Pumps
The Guam WIC Program is a staunch advocate for breastfeeding on Guam as | am sure all of you

are as well. USDA has recently recognized our WIC program’s significant improvement in
breastfeeding rates by awarding us a one-time award of $50,000 to enhance nutrition
education (i.e., none of this award went toward salaries) our WIC Program. We were the only

123 CHALAN KARETA, MANGILAO, GUAM 96913-6304
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agency in our 14-state region to receive an award for improved breastfeeding rates. We do not
want to lose this momentum. Successful support of our breastfeeding mothers (especially
working mothers) is heavily dependent on our ability to furnish high-quality breast pumps to
WIC moms. The extent of our ability to do this is dependent on cost. Without the proposed
amendment, we (the Government) all stand to lose 33-96% in cost savings (see attached
comparison form) that would otherwise be realized in multi-state Breast Pump Procurement
during the current fiscal year.

Infant Formula Rebates

Nationally the WIC Program accounts for over 50% of all infant formula purchases. For nearly
two decades Infant Formula Rebates via multi-state contracts have enabled Guam to serve
many more mothers and children that we would have otherwise been able to serve. The
rebate contract is not really procurement per se, but rather a reverse procurement where the
manufacturer pays back the WIC program for every can of contracted formula purchased by our
participants with their vouchers. Because rebates come directly from the infant formula
manufacturer, they actually provide a significant infusion of additional funds (via WIC food
purchases) back into the Guam economy to support local businesses and generate additional
tax revenues. The multi-state bid includes 23 WIC state agencies (including Guam) all across
the United States and involves well over $100 million dollars in additional food dollars for WIC
participants overall. Guam receives over $1.1 million in rebates which go toward the purchase
of WIC foods for our participants. This constitutes over 15% of WIC’s total food grant. As the
attached WSCA Contract Rebate Pricing with Abbott Labs indicates, Guam WIC receives as
much as a 93% discount per can on infant formula. In the days prior to the WSCA Contract
when Guam performed its own solicitation in the early 1990’s, Guam received only pennies per
can. Without these rebate funds, it would mean that approximately 1,125 women, infants and
children of Guam’s approximately 7,500 participants would have to be removed from the
program and placed on a waiting list. This would be an unthinkable disaster. Through the
assistance of the Attorney General’s Office, we have been able to avert the disaster for the
present as the Governor signed the Intent-to-Contract with the WSCA Alliance on March 26,
2012 (just three days ago). To prevent this potential calamity from recurring and also provide a
tremendous amount of cost savings to the Government in other areas of procurement such as
the afore-mentioned purchase of breast pumps, we strongly urge the Legislature to support
and pass this Bill.

Thank you for the opportunity to offer testimony.
Sincerely,

CHARLES H. MORRIS
Guam WIC Director

Attachments



Eddie Baza Calvo GENERAL SERVI CES AGENCY Ray Tenorio
Governor (Ahensian Setbision Hinirat) Lieutenant Governor

Department of Administration
Benita A. Manglona 148 Route 1 Marine Drive, Piti, Guam 96915 Anthony C. Blaz
Director Tel: (671) 475-1707 Fax Nos: {671) 475-1727 /475-1716 Deputy Director

March 27, 2012
Memorandum

The Honorable Benjamin JF Cruz

Vice Speaker

31" Guam Legislature

Chairman, Committee on Youth, Cultural
Affairs, Procurement, General Governmental
Operations and Public Broadcasting

155 Hesler Pace, Suite 107

Hagatna, Guam 96910

Re: Comments on Bill 430-31

Dear Senator Cruz:

Thank you allowing us to comment on bill 430-31, “An act to authorizing joinder or
mutual use of contracts by governmental entities”. As we understand this bill, it would
allow the Chief Procurement Officer, the Director of Public Works and any purchasing
agency to enter into another on-going contract of other states or other government units
within or outside of Guam with the authorization of the contracting vendor.

We are in support of this bill. We understand the intent of this bill is to get the most for
the limited resources and to resolve the opinion of the Attorney General regarding the

ability to enter into other non local government contracts,

Thank you for allowing us to comment on bill 430-31.

TR

PETE SAN NICOLAS
Chief Procurement Officer (Acting)

Office of the Vice Speaker

Beny JF Cruz
Red By ﬁ‘méﬁ"ﬂ?

COMMITED TO EXCELLENCE~



BREAST PUMPS

PRICE COMPARISON: WESTERN STATES CONTRACTING ALLIANCE {WSCA) VS. LOCAL VENDORS

VENDOR NAME AND PRICE PER ITEM & PERCENT COST SAVINGS UNDER WSCA
WSCA Local Vendor:|Local Vendor: Average
WSCA WSCA Contract - M.D. Med Pharm Percent
DESCRIPTION Contract - Contract - Hygeia ll Wholesale Savings
EvenFlo Co., X Average Average
Medela, Inc. Inc. (No Shippin Medical | wscA Price Local Price | Under WSCA
J(No Shipping fee to fee to c.w. "8 Group (1s0% Contract
U.S. Territories) Shipning fee to
Territories) pping
U.S. Territories)
Personal Electric Double Breast $80.00 - $67.00 -
Pump $86.00 $81.99 $92.00 mmn.maf $403.00 $499.50 $451.25 81.94%
Multi-User Electric Double Breast
Pump $299.00 $305.00 $191.00} $265.00} $550.18 $233.64 $391.91 32.38%
Reconditioned Multi-User Electric
Double Breast Pump $199.00 $199.00 N/A $199.00 $675.75 N/A $675.75 70.55%
Manual Breast Pump, Sterile {one- _
handed} $15.00 $15.50 $16.00 $15.50 $187.00 $58.90} $122.95 87.39%
Manual Breast Pump (two- _
handed) 57.95 N/A $9.00 $8.48 $365.80 $53.11 $209.46 95.95%
Pump Cleanings 1st 100 1st 100 1st 100 Cleaning Kit -{ Cleaning Kit -
pumps - Free |pumps - Free |pumps - Free $44.97 each| $28.47 eachj
cleaning/ cleaning/ cleaning/ (24 pk)
After 1st 100 {After 1st 100 |After 1st 100
$60.00/ - $90.00/ - $15.00/
pump pump pump




Washington Contract Pricing Payless Supermarket Commissary
Abbott Nutrition Contract No. 06406 Contract Infant Formula Contract Infant Formula
As of 9-01-2011 Retail Price as of 3-26-2012 Retail Price as of 3-28-2012
|MILK-BASED INFANT FORMULA IMILK-BASED INFANT FORMULA |MILK-BASED INFANT FORMULA
WHOLESALE RETAIL ADJUSTED RETAIL ADJUSTED
PRICE PER | ADJUSTED |NET COST| PERCENT PRICE PER RETAIL PRICE PRICE PER RETAIL PRICE
SIZE / FORM PRODUCT NAME UNIT REBATE | PER UNIT | DISCOUNT UNIT REBATE | PER UNIT UNIT REBATE | PER UNIT
13 oz. Liquid Concentrate Similac Advance EarlyShield 4.1600 3.875 0.285 93.15% 6.19 3.875 2.32 4.21 3.875 0.34
12.4 oz. Powder — New Similac Advance EarlyShield 13,1900 12.012 1.178 91.07% 19.85 12.012 7.84 13.33 12.012 1.32
12.9 oz. Powder Similac Advance EarlyShield 12.2300 11,052 1.178 90.37% 19.85 11.052 8.80 11.052 (11.05)
32 0z. Ready To Feed Similac Advance EarlyShield 5.5400 3.03 2.51 54.60% 9.89 3.03 6.86 5.36 3.03 2.33
[, = Frasic: Botle: Rleacly. o imellan Avamco EatyBiial. | ;4400 47785 | 43615 | 52.28% 18.49 4.7785 13.71 4.7785 (4.78)
12.9 oz. Powder Similac Organic 14.2300 12.8589 1.3711 90.36% N/A 12.8589 N/A 12.8589 (12.86)
13 oz. Liquid Concentrate Similac Sensitive 4.3000 3.9866 0.3134 92.71% 7.99 3.9866 4.00 3.9866 (3.99)
12.9 oz, Powder Similac Sensitive 13.1800 11.9195 1.2705 | 90.37% N/A 11.9195 N/A 14.42 11,9195 2.50
12.6 oz. Powder- New Similac Sensitive 13.5800 12.3195 1.2705 90.65% 2245 12.3195 10.13 12.3105 (12.32)
32 oz. Ready To Feed Similac Sensitive 5.7600 3.3645 2.3955 58.41% 10.29 3.3645 6.93 5.59 3.3645 2.23
B oz Plastic Bottle Ready To|Simiac Sensitive 9.1400 4.7785 4.3615 | 52.28% 16.99 47785 12.21 4.7785 (4.78)
12.9 oz. Powder Similac Sensitive R.S. 13.1900 11.9195 1.2705 | 90.37% 22.45 11.9195 10.53 11.9185 11.92)]
12.3 0z. Powder- New Similac Sensitive for Spit Up 13.5900 12.3195 1.2705 90.65% N/A 12.3195 N/A 12.3195 12.32)
32 0z. Ready To Feed |Similac Sensitive R.S./ Similac 5.7600 2.75 2.51 56.42%
Sensitive for Spit Up 10.39 2.75 7.64 6.11 2.75 3.36
22 0z. or 1.37 Ib Powder Similac Go & Grow — Milk Based|  19.2800 17.5072 1.7828 90.76% 30.79 17.5072 13.28 19.40 17.5072 1.89
SOY-BASED INFANT FORMULA SOY-BASED INFANT FORMULA SOY-BASED INFANT FORMULA
WHOLESALE RETAIL ADJUSTED RETAIL ADJUSTED
PRICE PER |ADJUSTED|NET COST| PERCENT PRICE PER RETAIL PRICE PRICE PER RETAIL PRICE
SIZE / FORM PRODUCT NAME UNIT REBATE | PER UNIT | DISCOUNT UNIT REBATE | PERUNIT UNIT REBATE | PERUNIT
13 oz. Liquid Concentrale Isomil Advance w/iron/
Similac Sensitive Isomil Soy 4.3000 4.035 0.265 93.84% 6.59 4.035 2.56 4.57 4.035 0.54
12.4 oz. Powder- New Similac Sensitive Isomil Soy 13.50 12.262 1.328 90.23% 21.55 12.262 9.29 14.00 12.262 1.74
32 oz. Ready to Feed Isomil Advance w/iron/
Similac Sensitive Isomil Soy 5.76 3.3645 23955 | 58.41% N/A 3.3645 N/A 5.82 3.3645 2.46
8 oz Plastic Bottle Ready to|lsomil Advance w/iron/ 9.14 4.7785 4.3615 52.28%
Feed Similac Sensitive Isomil Soy N/A 4.7785 N/A 4.7785 (4.78)
22 oz. or 1.37 Ib Powder Similac Go & Grow — Soy Based 19.29 17.4266 1.8635 | 90.34% N/A 17.4266 N/A 17.4266 (17.43)
Notes:
(1) Primary Contract Infant Formula* are shown in BOLD




GUAM FIRE DEPARTMENT
DIPATTAMENTON GUAFI GUAHAN

Professionalism * Respect * Integrity * Dedication * Empathy

Eddie Baza Calvo Joey C. San Nicolas
Governor Fire Chief
RayTenorio

Lt. Governor

March 29, 2012

Senator Benjamin J.F. Cruz

Committee on Procurement, Cultural Affairs
Public Broadcasting and Youth & General
Government Operations

I Mina’ Trentai Unu Na Liheslaturan Guahan
155 Hesler Place, Ste. 107

Hagatna, Guam 96910

*

Re: Bill 430 - 31 (COR)

AN ACT TO ADD A NEW §5126 TO CHAPTER 5, TITLE 5 OF THE GUAM CODE
ANNOTATED, RELATIVE TO AUTHORIZING JOINDER OR MUTUAL USE OF
CONTRACTS BY GOVERNMENTAL ENTITIES.

Hafa Adai Mr. Chairman and Members of the Committee,

Thank you for this opportunity to submit testimony for Bill 430-31 (COR). The fire service is
taced with unique challenges in procurement that make it extremely difficult, time consuming,
and expensive to purchase fire apparatus and equipment. The equipment necessary to provide

adequate standards of fire protection is very specialized and technical in design, most costing
upwards of $250,000. °

The fierce competition created here on Guam is a result of vendors trying to negotiate what they
believe, with product bias, is the right fit for the Guam Fire Department. These negotiations can
be tedious and because of the delays, detrimental to the community. In addition, the difficulty of
working through a mandatory AG review of procurement in excess of $500,000 means we have
to go through additional steps on virtually all projects.

As a result of protests and/or issues within the current procurement laws, we are currently forced
to undergo a third round of specification review for submission of a multi-step bid process for
fire truck procurement.

Building 1617 East Sunset Blvd., Tiyan Guam 96921
Phone: (671) 642-3454 » Fax: (671) 642-2012
Mailing Address: P.O. Box 2950, Hagatiia, Guam 96932



Date: March 29, 2012
Re: Bill 430-31 Testimony

Vice Speaker Cruz,

Thank you for the opportunity to present testimony on behalf of the Guam
Automobile Dealers Association (GADA) with regard to Bill 430-31.

Although we understand the intent of this bill is to save taxpayer money, the
members of GADA feel that, in the long run, savings of this nature do not benefit
the people of Guam. In recent months, there has been a push within our
community to support the “Buy Local” initiative created by the University of
Guam, Department of the Interior and the Guam Chamber of Commerce. This
campaign seeks to educate our people about the importance of “buying local”
and how only dollars spent in the local economy create jobs and opportunities for
our fellow Guamanians. GADA feels that the spending habits that this bill seeks
to allow are in direct opposition to this initiative as money spent with off-island
vendors does nothing to fill government coffers with GRT funds or support the

local businesses that create the jobs that keep our economy running.

In addition to the issues created by spending money outside of our economy,
there are logistical and service issues caused when local vendors are bypassed.
Often times, local representatives are not required by manufacturers to provide
warranty service for products purchased in a way that circumvents the local

dealer. In these situations, repair costs not covered by warranty can easily
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exceed savings realized by purchasing off-island. Furthermore, down time of
equipment caused by vendors who are ill-equipped to support products they did
not sell can be very costly as well. As we have seen in the past, the ongoing
repair and maintenance of vehicles can be the biggest obstacle to smoothly
running government services and it is our fear that this bill could make that

challenge even more difficult.

Furthermore, there are many lesser, yet still important benefits to local
procurement. Benefits such as more flexible payment terms, free maintenance
programs, and courtesy vehicles are offered by many local dealers. Benefits you
simply will not find when dealing with vendors based thousands of miles away.
Speaking of “thousands of miles away”, another benefit of dealing with local
vendors is that it negates the need for off-island travel which is an expensive as
well as time consuming drain on finite government resources. The list could go

on and on.

| will close by saying, local new car dealers have invested millions of dollars to
build modern facilities, buy sophisticated equipment and hire and train local
personnel in order to properly represent their manufacturers. The Guam
Automobile Dealers Association sincerely hopes that our leaders will see to it that

this investment in the local economy is protected.

Sincerely,

President

Guam Automobile Dealers Association




JOHN THOS. BROWN

ATTORNEY AT LAW *

GENERAL COUNSEL Telephone: +1-671-477-7293
Jones & Guerrero Co. inc. (Guam, USA) Fax: +1-671-472-6153
its divisions, subsidiaries and affiliatest email: jngoz@ozemail.com.au
J&G Corporate Office Mobile/Cell phone: +1-671-483-5960
545 Chalan Machaute, {Rte 8 @ Biang St.), Maite, Guam 96910 POSTAL: GPO Box 7, Hagditfia, Guam 96932
Pecember16:-2011

Vice Speaker Benjamin J.F. Cruz, 31 Legislature 29 A FOr2_

Chair, Committee on Procurement etc.

155 Hesler St.

Hagétfia, Guam 96910

VIA eMail pdf file

RE: Bill 430-31
Dear Vice Speaker Cruz,

With respect, I offer my comments on the referenced Bill, which you have introduced. I
apologize about the summary nature of my comments. I was only advised of the bill and today’s
hearing on it this morning, by the Chamber of Commerce.

This piggyback idea has been floated two or three times in legislative bills over the past couple
years. Each time I have adamantly opposed it, and there is nothing in this bill or intervening news
or experience that obviates my opposition. Therefore, I am back once again to take a whack at
this mole.

There are many issues that such a measure raises, and I may not have time to catalogue all of
them, but here are some:

This bill should be called the “DO NOT BUY LOCAL ACT”.

It runs directly counter to the “Policy in Favor of Local Procurement” (5 GCA § 5008.) Not only
does this favor off-island suppliers of goods, services and construction, it favors procurement
regimes from other jurisdictions including foreign states (“use the contracts of other states or
other government units within or outside Guam”).

It is highly unlikely that any local Guam contractor/vendor would ever have a shot at any such
contract: first, they would not even be aware of its opportunity; second, most other jurisdictions
offer similar local preference provisions, which would prefer bidders from that jurisdiction over
Guam’s.

* Admitted to Practice: California, Guam and Commonwealth of Northern Mariana Islands, USA [Inactive in NSW, Australial*

# Micronesian Brokers, Inc. (Guam and CNMI)/Town House Department Stores, Inc. (Guam)/J&G Distributors/Aquarius Beach Towers,
(Saipan, CNMI)/Livno Holdings PTY LTD (A.C.N. 003 585 331)/Townhouse, Inc. (Saipan, CNMI) IBSS (Guam and Saipan)

it



The bill does not require that the government first test the waters on Guam to see if local bidders
can meet government needs.

There is nothing in the bill that would “neutralize” the contract price. By that I mean, it does not
require that delivery and servicing the contract from a distance be considered part of the price.
Even assuming a Guam bidder gets the opportunity to bid, his or her bid would necessarily
already include the price of providing the goods and services locally but the Dallas bid would not,
thus would have a lower price.

There is nothing in the bill that even requires the preparation of bid specifications or publication
or other notice of the proposed acquisition. How do we know what it is that the government
wants or if it got what it presumed to have wanted?

There is a faulty assumption being made in the bill; that GovGuam will save money by
piggybacking. Not necessarily so.

First, the bill allows any contract anywhere to be piggybacked. How do we know which contract
out there offers the best price? We don’t, yet we allow open discretion to go wherever we want
for any contract at all. We don’t even know if a local price is available better. Price is not even a
factor to consider.

Second, experience elsewhere has revealed how pricing and product specifications have been
easily manipulated under these contracts. See the articles included with this commentary.

For instance, this excerpt from piece from the Milwaukee Magazine called “Dirty Work”
(http://www.competitivewaste.org/reports/CCWDirtyW ork. PDF):

“Last year, MMSD officials angered other area waste firms by handing a $900,000
contract to Chemical Waste Management to handle its household hazardous waste
program. It used a provision of the state law that allows other units of government
to "piggyback” on the state contract. "The state... negotiates the lowest price
possible," says Chris Magruder, who also praises Chem-Waste's unbeatable level
of insurance. "We're able to get the lowest prices already negotiated. It's very
unlikely that we could negotiate anything cheaper.”

Jeffrey Vialone, whose Milwaukee-based firm EOG Environmental was interested
in handling the household program but never got a chance to bid, says his firm
could have created such a site inside Milwaukee County quickly. It now owns such
a site - inside city limits. Vialone takes special exception to the idea that the
Sewerage District saved money. "They're paying a premium to piggyback," he
says. "Some do it for the sake of simplicity and ease, but if they did bid it out, they
could get a better competitive number."

The National Office Products Alliance (NOPA) has publicly urged State and Local Governments
to discontinue reliance on 'piggy-back’, sole-source contracts and seek multiple alternative
sources to ensure competition. NOPA President Chris Bates observed

OFFICE OF GENERAL COUNSEL MARCH 29, 2012
JONES & GUERRERO CO. INC. PAGE 2 OF 3



(http://webcache.googleusercontent.com/search?gq=cache: JARX gswHnq0J:m.allbusiness.com/co
mpany-activities-management/contracts-bids/14379778-1 html+&cd=66&hl=en&ct=clnk):

"NOPA fundamentally disagrees with the widespread use of 'piggy back' office
supplies contracts, particularly when they stifle legitimate ongoing competition
and are based on bid criteria that are unfairly tilted in favor of large companies at
the expense of small businesses in our industry ... and instead give full
consideration and weight to the concrete benefits its government customers and
local communities will receive if it awards multiple future contracts that include
competitive small businesses."

The bill disenfranchises local business from the procurement process. It immunizes the procuring
authority from any liability for any wrongdoing in the procurement process: “The other states or
other government units wherever located are not liable for the obligations of the Guam
governmental entity which joins or uses the contract.” How would a local business, then, ever
bring a protest on the contract?

It takes away all right of the local government to obtain administrative relief from contract
controversies if the contractor under the foreign-placed contract fails to perform. The
procurement law currently allows such contract controversies to be resolved by the local agency
with appeal to the Public Auditor. (5 GCA § 5426.) What jurisdiction does the local agency
have over the foreign contractor? There will likely be choice of law and jurisdiction clauses in
the foreign contract which the local agencies inherit when they piggyback. The local agency may
even have to litigate contract disputes in the foreign place that awarded the contract.

This piggyback concept was part of a “reform” process driven by large US companies and
understaffed local and state agencies during the last decade, as part of a self-proclaimed
“decentralization” of procurement responsibility.

Call it for what it is: abdication of local procurement decision making authority — and
responsibility.

If GovGuam wants the competitive price benefit from foreign contracts, put all IFBs and RFPs on
the web and make sure that notice of the availability of the notice is widely circulated and
advertised in “other states or other government units wherever located”. This will foster the
competitive benefits of the procurement law while maintaining local control and benefits from the
expenditure of our local tax dollars.

Senseramente and With Respect,

/s/

John Thos. Brown

OFFICE OF GENERAL COUNSEL MARCH 29, 2012
JONES & GUERRERO CO. INC. PAGE 3 0OF 3



State official's profitable deal with Office Depot may cost government...  hitp://www.naplesnews.com/news/2010/dec/25/linda-south-office-de...

naplesnews.com

Reag more at naplesncws com

State official's profitable deal with Office Depot
may cost governments and nonprofits
nationally

By MATT CLARK

Saturday, December 25, 2010

NAPLES — The oft-criticized and outgoing head of the state agency in charge of
purchasing has handed a profitable deal to a Florida business at the potential cost of
government agencies and nonprofit organizations across the country, an ongoing Daily
News investigation found.

The Dec. 8 decision by Linda South, secretary of the Department of Management
Services, allows Boca Raton-based office supplies retailer Office Depot to use a state
contract to employ tactics that numerous government auditors have accused the
company of using to overcharge agencies in the past.

South is expected to leave office next month. The state contract she amended for the
deal took months to negotiate earlier this year in part to avoid what the amendment
now encourages.

Office Depot now will be allowed to lure government agencies and nonprofits
nationwide to the 16,000 products the state competitively bid at low prices without
telling those agencies their contract purchasing website wiil be blended by default with
potentially more than 44,000 so-called “non-contract” products priced as the company
chooses.

The Daily News examined some of the non-contract products listed on the state
contract’s purchasing website provided to the city of Naples. The Daily News found
Office Depot is selling some of the products at prices higher than it charges the general
public, as it has done in the past.

A Brentwood, Tenn., company, National Intergovernmental Purchasing Alliance (NIPA),
will market the contract nationwide to governments and nonprofits, which can share it
through a process known as “piggybacking.” The purchasing alliance will profit from the
amendment, as will the state agency, which came under fire this year from legislators
critical of South’s leadership.

The state contract amendment contains a clause that officials say will allow
government and nonprofit customers to have non-contract products removed from
purchasing websites, and another clause requiring Office Depot to label all on-contract
items on websites.
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However, the amendment provides no penalties for Office Depot if it sells non-contract
items in an unauthorized manner, something the company has been accused of in the
past. This leaves government and nonprofit customers with few options for recourse,

among them spending more taxpayer money in seeking a refund or replacing the
contract.

Office Depot won't be required to provide a list of the non-contract products, and state
purchasing officials haven't yet released a list of the on-contract products, making it
impossible to independently verify which category each product falls under.

For nearly two years, the Daily News has been investigating the contracting practices
of Office Depot, spurred by Fort Myers resident David Sherwin, a former government
auditor and Office Depot employee. Sherwin launched a nationwide campaign to inform
government agencies of the company’s tactics after being fired from his job as an
Office Depot account manager in April 2008.

“This lays the groundwork for a bait-and-switch,” Sherwin said of the recent amendment
to the state contract. “In the old days, a public official who did what South just did would
be tarred and feathered in a public square.”

Through a spokeswoman, South declined an interview for this story.

a CLICK HERE FOR PROFILE: Fort Myers man blows up, blows the whistle on
Office Depot

Before approaching South, Office Depot had been looking for a replacement to another
of its national piggybacking contracts, one with 10,000 customers and $600 million-
a-year of business. It expires Jan. 1, 2011.

The company said it asked South for the amendment because its customers would
want a “robust assortment” of more than 60,000 products.

“The offering of our retail website assortment as non-contract items in this instance is
not outside of the ordinary and provides a tremendous benefit to agencies that
piggyback off of the state of Florida contract,” Office Depot spokesman Jason
Shockley said of the amendment.

While it isn't unusual for a government agency to purchase non-contract items from
Office Depot, it's also not unusual for auditors examining which products were bought
to accuse the company of doing it in an unauthorized manner.

Since 2007, Office Depot has been accused of selling items without a competitively bid
price in an unauthorized manner by the Florida Attorney General's Office, by auditors
with the states of Georgia, Nebraska, California, and North Carolina, and by auditors
with Fresno County, Calif., Los Angeles, Calif., Clearwater, Fla., and San Francisco,
Calif.
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The head of the National Association of State Procurement Officials (NASPO) said it is
unusual for a government agency to allow non-contract items to be purchased, and
called the Florida purchasing deal a good example of “price shopping.”

“Sounds like from this amendment that they've really modified the intent of this contract
to allow it to become a nationwide contract,” association director Jack Gallt said.
“Certainly, it's something NASPO would not support.”

Department of Management Services spokeswoman Linda McDonald said South
wasn't available for an interview for this story.

However, South wrote a letter and offered a meeting invitation to Neil Ringel, a senior
vice president of the largest office supply retailer, Staples.

The state’s revamped contract, awarded earlier this year, went to Office Depot,
Staples and Gulf Coast Office Products, in part to increase competition and bring
prices down. Officials with Staples and Gulf Coast products weren't available to the
Daily News for comment on the amendment, but a Staples official told an industry trade
publication the company was offered the amendment but declined.

“We feel that it is an invitation to dissatisfaction and accusations of inappropriate
pricing, and we do not want to be in that situation,” Staples Executive Vice President
Jay Baitler told Office Products International.

Though Staples has sold “non-contract” products in the past, Baitler said the
amendment was “distressing” to Staples officials as the revamped state contract was
bid “because the state wanted absolute transparency.”

in her letter to Ringel, South wrote that nothing in the contract prevented the
businesses from selling “other items.” Nonetheless, purchasing officials and the
contract were clear that the website should contain “only items that are in the scope of
the awarded contract.”

South wrote that each agency utilizing the contract, including small nonprofits and
government agencies, will be responsible for their own purchases, but her own large,
state agency has been unable to prevent Office Depot from offering non-contract
products, which state agencies aren't allowed to purchase.

Office Depot has been listing non-contract products on a website used by state
agencies since the start of the contract Oct. 18, and hadn't removed them as of Dec.
17 McDonald confirmed. State agencies spend $23 million a year through the contract.

s CLICK HERE FOR SPECIAL REPORT: State staff's handling of Office Depot
contract may have cost taxpayers millions

in July, a Daily News analysis found millions of dollars were spent on products Office
Depot considered non-contract while the state was on its previous Office Depot
contract. Many of the products were priced at or above Office Depot’s public retail
website prices, which were provided to the Daily News by an office supply industry
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analyst, Rick Marlette.

“It's against everything that's been uncovered by your investigation, and others around
the country,” Marlette said of the state purchasing amendment. “It’s like saying, ‘we
know drugs are bad for you, and oh, by the way, here’s some drugs.’”

The opt-out provision of the amendment says govermment and nonprofit customers can
exclude the non-contract items from the website they access “for their respective
purchases.”

Office Depot and state purchasing officials have said this means the items will be
removed from the website if a customer learns of the option and requests the removal.
Office Depot isn't required to tell them about the option, but the amendment is listed on
the state purchasing office website and the NIPA website.

Another amendment clause requires Office Depot to label on-contract items, but fails to
specify how products should display during website searches. Office Depot spokesman
Jason Shockley said “all items will be commingled within the search response.”

Imagine website keyword searches for something like “mechanical pencils” not
returning the contract’s most heavily discounted products until the sixth page of search
results. A July 2008 audit of the California state government'’s former contract with
Office Depot reported such an issue, which was corrected only after legislators
intervened.

California state agencies spent $14.2 million on the non-contract products despite
some of that state’s on-contract items being labeled as such on the contract’s website,
according to its audit. Half of the $18.3 million spent through San Francisco’s contract
was for non-contract items, according to its audit.

Office Depot denied the auditors’ allegations and never admitted wrongdoing in settling
the non-contract item disputes.

Georgia kept a $1.5 million security deposit, California was paid a $2.5 million refund
and last week San Francisco settled for $4.3 million. Eventually the Florida Attorney
General's Office will receive more than $3 million after claims are settled for an issue
unrelated to non-contract items, just one of numerous allegations the company has
faced in recent years.

s CLICK HERE FOR SPECIAL REPORT: State records: Agencies aiding chiidren
and seniors among those that overpaid Office Depot

South also hasn't been immune to allegations.

Senate President Mike Haridopolos called for her head in October over the politically
charged construction of a lavish, $48 million courthouse containing a kitchen for each
judge of the 1st District Court of Appeal. Responding to Haridopolos, South pointed out
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that legislators approved funding for the courthouse project, which her agency
managed.

Another South critic, state Sen. J.D. Alexander, won approval this year for a budget
change that removed funding for 18 top positions in South’s agency and moved the
organization from under the governor's office so it would answer to the Florida Cabinet.

Gov. Charlie Crist vetoed the measure, causing South to shuffle positions and lay off
some staff, among them the state purchasing director.

South has submitted her resignation to Gov.-elect Rick Scott, as she said she planned
to do. Scott becomes governor Jan. 4.

The offices of Haridoplos, Alexander and Scott didn't immediately respond to muttiple
requests for comment on South’s contract amendment with Office Depot, Florida’s fifth-
largest business.

Should Office Depot violate any provisions of the contract, the state agency can
cancel the contract with 180 days’ notice to NIPA.

Those most affected by South’s decision may be Florida local governments, which by
law had access to the contract without the amendment before South approved it.

The state agency didn't attempt to notify affected agencies of the amendment until
more than a week after it was approved, which the contract’'s administrator, Mark
Hernandez, said occurred while he was on leave.

Robert Weissert, spokesman for taxpayer watchdog group Florida TaxWatch, wouldn’t
criticize the amendment but questioned if it will benefit taxpayers.

“Obviously, it's important that we have a range of products, but if a range of products is
needed, then we have to negotiate for them,” Weissert said. “We should be negotiating
for the best price and keeping as much on contract as possible.”

© 2012 Scripps Newspaper Group — Online
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March 30, 2012
Vice Speaker Benjamin J.F. Cruz, 31% Legislature
Chair, Committee on Procurement etc.
155 Hesler St.
Hagatia, Guam 96910

VIA eMail pdf file
RE: Additional testimony, comment on Bill 430-31
Dear Vice Speaker Cruz,

Thank you for your indulgence of my distraction during yesterday’s testimony. I hope you share
my relief that cancer is not indicated.

After hearing such testimony as I was able, let me again iterate that every complaint about dealing
with off-island providers, from fire pump trucks to breast pumps, can be addressed by issuing an
IFB or other appropriate method of source selection and doing what the regulations require in the
first place, solicit bids:

“Invitations for Bids or Notices of the Availability of Invitation for Bids shall be
mailed or otherwise furnished to a sufficient number of bidders for the
purpose of securing competition.” (2 GAR § 3109(f)(1).)

This fulfills the principle of the Procurement Law “to foster effective broad-based competition”.
(5 GCA § 5001(b)(6).) Simply make sure that those other providers are solicited and aware of
the solicitation and given enough time' to submit a bid. If they don’t you should not give them
any special treatment that you don’t show (and shouldn’t show) other bidders, local or otherwise.

We do not need any new law to do this, nor any waiver or any further “exemption”. Just
education. Solicit competition in the manner the law allows and directs by distributing IFBs to a
sufficient number of bidders to secure effective broad-based competition. The agencies appeared
unwilling to do that. Instead they preferred to pre-select the contractor and deal directly without
regard to the transparency, accountability and fair treatment strictures of the procurement law.

' “Bidding time is the period of time between the date of distribution of the Invitation for Bids
and the time and date set for receipt of bids. In each case bidding time will be set to provide bidders a
reasonable time to prepare their bids. A minimum of 15 days shall be provided ....”

* Admitted to Practice: California, Guam and Commonwealth of Northern Mariana Islands, USA [Inactive in NSW, Australial*

* Micronesian Brokers, Inc. (Guam and CNMI)/Town House Department Stores, Inc. (Guam)/J&G Distributors/Aquarius Beach Towers,
(Saipan, CNMD/Livno Holdings PTY LTD (A.C.N. 003 585 331)/Townhouse, Inc. (Saipan, CNMI)/ IBSS (Guam and Saipan)



Speaking to the case of the Health Department needs. Let’s look at the breast pumps. What is
their real need during any given period, on the basis of volume of units and aggregated price?
You can get a lot of pumps at $80/unit. But, you have to ship, receive and inventory and
warehouse them, which a local supplier does for you, but not for free. Still for the difference in
apparent prices, that might be well worth while. Just make sure the “cheap” sources indicated are
notified of the solicitation and mailed a copy of the IFB. If they don’t respond, then are they truly
engaging in competition or holding out as a monopoly sole source? For purposes of fostering
competition, we want the former.

While the individual SKUs for the pumps cannot be disaggregated if you are ordering a bunch of
breast pumps (2 GAR § 3111(b)(5), if the price is under $15,000, they don’t even need an IFB;
they can use one of the two small purchase methods of source selection, general small purchase
method or blanket purchase agreement. They only need to follow those rules.

As regards the infant formula, I was very surprised. It shows the retail prices of two vendors,
Payless and the Commissary. It compares that against the wholesale price under the Washington
Alliance Abbot Contract. Curiously, it does not indicate that there is an exclusive local Abbot
wholesaler. A J&G affilliate, Micronesian Brokers, Inc., is that exclusive wholesaler. (Abbot US
would not tread on the territorial exclusivity of its exclusive local wholesaler.) Ido not get
involved in MBI’s daily operations, but I am intrigued that the Health Department has not
identified MBI as a source. The Washington Alliance certainly is.

I'believe you have been given a great deal of misinformation about this infant formula product.
First understand the distribution mechanism. Only wholesalers get a wholesale price from the
Washington Alliance, which governs the Western States and Pacific Territories. Given this is a
subsidized product, it has strict handling and accounting requirements. WIC wholesalers have to
meet particular eligibility requirements not usually imposed on commercial, unsubsizied
products.

Wholesalers sell to retail establishments who provide it to the ultimate consumer, but it is usually
the wholesaler who does the merchandising (warehousing and shelving of the products) and to
insure compliance with WIC program requirements. The rebates are carefully monitored to pass
back to the wholesaler after all reporting and other requirements are met, and Abbot’s allowed
wholesale margins are calculated based on the rebate, not the gross price.

If GovGuam wants to purchase the product, they must do so in bulk though the Washington
Alliance nominated Guam supplier (MBI), and establish a store front to make it available to
eligible recipients. Only then do they get anything near the indicated prices, but they will not get
the wholesale rate indicated; that is the rate approved WIC wholesalers get (and the indicated
rates are not necessarily local wholesale prices, either).

Which speaks to the level of agency understanding of all the things that local vendors must do
and be responsible for that online and stateside providers simply do not without additional costs
being added to their published prices.
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Which also speaks to the level of market research that is being done by the agencies testifying.

Going back to fire trucks, there is another matter that deserves comment. The point was made
that there is an industry-wide purchasing platform, which sets standards for fire services around
the entire country. That is significant, because it speaks to the issues raised about the difficulty of
drafting specifications. Having such an industry-based standard makes that a no-brainer.

“It is the general policy of this territory to procure standard commercial products
whenever practicable. In developing specifications, accepted commercial standards
shall be used and unique requirements shall be avoided, to the extent practicable.”
(2 GAR § 4102(a)(3).)

Rather than making another exemption for fire trucks, GFD should obtain industry standard
specifications that suit its needs and solicit pricing from Stateside and local dealers or other such
sources (eBay, whatever), to get the lowest landed cost. When they’ve selected the truck through
that process, they can put out a separate IFB to service and maintain the equipment to local
bidders. We don’t have to change the laws. GFDs needs aren’t as “unique” as they claim. Yes,
it is unique equipment, but, no, they don’t need their own code provision or exemption (and
neither does GMH).

I’d like to comment on the point made about purchasing from the US Federal GSA Schedules.

As Attorney Mason said, “used to be” everyone just bought supplies straight off the schedule.
You should understand that the schedule, however, is a list of contractors willing to sell products
at their given prices; it does not establish a single price for each product. Buying off the schedule
means selecting a pre-approved Federal contractor. It does not assure lowest price nor responsive
specification (scheduled products are industry standard products, not unique products); it depends
on which contractor you use as to which price you get. What experience on Guam showed was
that there were favorite contractors that were used exclusively by the government without
reference to prices or other contractors.

The other point made was that local agencies cannot purchase from the schedule unless the price
s at least 10% less than loca